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SUMMARY

I he industry s comunents i this procecding are an extended excrcise m contradiction, A
large and intinentinl industry that has achieved enormous success under a regulatory regime that
expressly rehes on the excreise of tocad authority now claims that maintaining that regime with
respect 1o cable modem serviee would he unreasonable and unlawful. At the same time, the
mdlustry rejects any suggestion that it shoukd be regulated in the same fashion as its competitors.
[herc is no basis in fact or law for the rejection of local franchising authority over cable modem
services, and the Commission IS bound by the Constitution and the Communications Act to
uphotd that authortty.

The industry’s comments also obscure u fundamental point: this proceeding is not just
about the regatation of cable modem service. There are three principal elements in the
refationship between local governments and service providers. First, local governments have the
right amd responsibility o preserve public property by imposing conditions on the use of the
public rights-ot-way. Sccond, local governments have the right and responsibility to protect the
public tisc by obtaining compensation or rent for the use otthe public rnights-of-way. And third,
they have the right and responsibility to regulate o business service, as reasonably nccessary 10
protect the interests of their residents who subscribe to the service. The Commission’s authority
to alter local nights depends on the nature and source of those nghts.

The Commission's Authority To Preempt |s Limited.

As a threshold matter. to justify any effort to preempt local authority. the Commussion
must he able to show that preemption will advance federal policy goals. By the Commission’s

own admission, deployment of cable modem service is well advanced. Even the industry



commenters acknowledge this The fundamental issue s not deployment, but demand {or the
SCTVICe.

Furthermore, the Communications Act olters no authonity for preemption, and actually
athirms local authority regarding cable modem service. The industry commenters argue that the
source of local Iranchising anthority over cable modem service s derived from and limited by
Title VI of the Communications Act. Buat this s not trae. In reviewing the closely analogous
case of the Commission’s Open Video System rules. the Fifth Cireunt ruled that the (‘Qmmissinn
could not prcchnldc local Iranchising of OVS operators, beeause while the Cable Act “ﬁmy have
expressly recognized the power of localities Lo impose franchise requirements, 1t did not create
that power .. .7 City of Dallas v FCCT65 F.3d 341, 348 (5th Cir. 1999) (emphasts in
original). None of the commenters even attempts (o address the eflects of this holding. Nor do
the commenters address the eftect of Scelion 601 of the Telecommunications Act of 1996, which
prectudes any argument that the Communications Act allows any preemption of local authority
wilhout an express statement of Congressional intent.

The provisions that commenters do cite to support preemption are insufficient to
overcome Scction 601 or the reasoning of the Dallas decision. For example:

e Section 706 of the 1997 Act contains no express mandate for preemption.

Furthermore, i its implementation of Section 706 the Commission has repeatedly
found that cable modem service s flounshing.

e Section 230 of the Communications Act likewise contains no preemplive mimdate. |t
deals only with the screening of offensive material on the Internct.

e Section 253 expressly preserves local authority over the use of the public rights-of-
way by teleccommuniciations providers. It docs not apply to local authonity regarding
cable maodem service in any way, even by implication.

* The Commission’s anthonty under Title T of the Communications Act is insufficient
to Justity preemption, because Title | only allows the Commission to exercisc
awthority ancillary to ts other powers. The Commission’s powers over information



services themselves bemng quite Timited, the Commission’s ancillary authortty is
msuthcient to preempt local suthorty.

e Similarly, the mere classification ot cable modem servicee as an interslate information
service isinsubficivnt to preclude all Toca! anthonty. The classification does not, lor
example. allect local property rights, and the Commission has no inherent power to
take local properly

e |he “dormant Commerce Clause” doctrine does not apply, because the
Communications Act iself is an exercise of the commerce power.

e Nor docs the First Amendmen autherize preempuon. Franchising and compensation

requirements iirc not restrictions on speech, and the First Amendment does not
auwthorize the taking ot property.

l.ocal Governmenis Have the Authority 1o Charge Cable Modern Franchise Fees.

|caving aside the Commission’s fack of authunty to preempt, there is no justification for
any attempt to preempt local authority to obtain compensation for the use of the public rights-of-
wiy Industry commenters assert that franchise fees are inappropriate because thetr systems do
not imposc any additional burden on the public rights-of-way. This argument is wrong for two
reasons  Tirst, fundamental cconomic principles require that users of property pay fair market
value for that use. 1 cable modem service providers arc allowed to use public property to extract
vitlue, but arc riot required to pay rent related to that value, the result will be distortions in the
markcet and misallocation of nght-of-way resources. Second. from an engineering perspecuive,
there are real differences between it cable system designed to provide cable modem scrvice, and
a system that is designed to deliver only video services. And systems capable of delivering cable
mudemn service impose a different and greater burden on the pubhic rights-of-way.

Nor does it make any sense to argue that fees should be banned because they may be
“revenue producers.” Rendal fees “produce revenue” in excess of costs cvery day. Furthermore,

the industry commenters present no actual evidence thai the fees they pay exceed local



government costs. Local governments expend enormous suims on acquirtng, improving and
nrnntning the public rights-of-way every year

Scction 622 of the Cable Act doces not lorbid franchise fees on cable modem service
providers or theyr revenues. In tact, Section 622(g) expressly allows local governments to adopt
fees other than cable franchise fees.

Furthermore, the Commission’s classificatton alone should not be enough to affect the
1ssie of compensation. Operators should not be permitted tw pay less lor the use of property than
they willingly n;()nll';lcled because the Commission changes the nomenclature. This is an
arbitrary and unjust result

Local Governments Lllave the Authority | 0 Enact Franchising Requirements for Cable
Muodem Service Providers.

Scnvice provitlers rely primarnify on two provisions to argue against franchise
requirements, Scetien 62 1(a)(2) and Section 624, Nether applies. Lhe purpose of Section
62 1()(2) is merely to state that a cable franchise permits access to the public nights-of-way and
lo certam private cascments. [t is nota defimtron of what services a franchisee may offer
Scction 624 limits the authority of a local government to regulate the services, facilities and
cguipment ol a cable operator - but if cable modem service is nola cable service, then Section
024 does not apply

Industry commenters also say that additional franchises are not needed, because o cable
tranchise provides all the protection a local government requires. Bult this is not an argument in
Fwvor of preemption: how can a local government rely on a cable tranchise to deal with cable
modem issues 1f its anthority over cable modem service has been preempted? As soon as the
Comnnssion preempts, the application of the cable franchise to cable modem service presumably

ends Parthermore, Tocal governments do potentially have different interests or concermns, and



there are actual design and construchion differences between the two types of systems, so there is
m fact no duphcation.

Lo¢al Regulations Governing Customer Service and Privacy Must Be Respected.

The Commuission™s central mission is protection of consumers from market abuses by
providers not subjeet to eflective compehitton. Locid governments share this mission. This
doecket must not result in consumers losing effective recourse against irresponsible or
unresponstve cable modem service providers,

Scction 632 currently allows local governments to regulate customer service, without
relerence 1o the type of service. And Section 631 expressty allows regulation of privacy in
connection with “other services.” Consequently, there can be no preemption regarding these
1ssucs unfess foeal regulation contlicts with federal law. Furthermore, because cable modem
service dominates the broadband market, preemption of local requirements would leave
consumers unprotecied.

Finally. the Commission must lcave the question of repayment of past franchise fees 1o
stute and local law. because state and local law adequately addresses the subjeet and because
Title 1 docs not grant the Commission authority over cable modem {ranchise [ues.

The Commission has decided that cable service and cable modem service are mutually
exclusive, mnd that decision has consequences. Now the only way 1o preserve and protect local
authority in the wake of the Declaratory Ruling is 1o recognize that ¢able modem service has no
spectt) privileges and is subject (o the .‘::;mc focal laws and regulations as other businesses

secking privileged use of the public rights-of-way.
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Washington, D.C. 20554

I the Matter of

Inquiry Concerning High-Speed Access to the GN Docket No. 00-185
lniernet Over Cable and Other Tacilities
Appropriate Regulatory Treatment {or CS Docket No. (02-52
Rroadband Access to the Internct Over
C'able Facilitics

R T T T S S i

REPLY COMMENTS OF THE ALLIANCE OF LOCAL
ORGANI%ATIONS AGAINST PREEMP 1ION
"Ihe Alhance of Local Orpanizations Against Preemption (“ALOAP”) respectfully

: i
subimits these reply comments.

INTRODUCTION

The mdustry’s comments in this proceeding arc an extended exercise in contradiction. A
lirge and influential industry that has achieved enormous success under a regulatory regime that
cxpressly relics on the exercise of focal authonty now claims that maintaining the same regime
for cable modem service would be unreasonable and unlawful Al the same lime, the industry

rejects any suggestion that cable modem service should be regulated in the same fashion as

" In addition to the partics listed in the initial comments, the tollowing communities are
supporting these reply comments: Chula Vista, California; Fort Worth, Texas; Minncapolis,
Minnesota; Newton. Massachusetts; Niles. lllinois; Nerth Suburban Cable Commission,
Minnesota; and Phoemix, Arizona.



potential competitors. The industry’s lepal arguments are Nawed. There is no basis in fact or
Jany [or the repection of local franchising authority over cable modem services. and the

Conmmissionas bound by the Constitution and the Communications Acl to uphold that authority.

1. LOCAL FRANCHISING WILL NOT DELAY CABLE MODEM DEPLOYMENT
AND INVESTMENT.

The industry chants in favor of Commission preemption of local authority, repeating over
and over that local governments are impeding broadband deployment. ‘Fhe industry never offers
any prool. Given the opportunity to make its case in this docket, the industry again chants in
unisonr, but provides no evidence. tn their initial comments, various ndustry representatives
made unsubstantiated assertions that tocal franchising will harm broadband deployment and
mvestment. Bt those commenters present no factual support and contradict their own
rrguments. Al parties agree that the cable modem indusiry is growing by leaps and bounds.
he Commission™s own most recent {indings in this area belic the industry s assertions: The
rumber of cable modem hines grew by 36% in the second hatf o 2001, nearly doubling in 2001
alone. There are now 7 1 million cable modem lines in the country.” Local franchising
demensteably did not hinder the growth of the cable industry betore the advent of cable modem
service, nor has it during the past five years as those 7.1 million cable modem lines were being,
mstalled. The mdustry has no foundation tor its specalation that local franchising will hinder
deployment i the future. The Commission must ignore the chanting, however loud. and focus

vn the facts

" Federal Communications Commission Releases Data on thigh-Speed Services for Interner
Access, Pubhie Notice, ot | (rel. July 23.2002), available at
http:/Awww Tee.gov/web/iatd/comp himl.



AL The Industry’s Comments Rely on Speculation and Not Facts,

Most cable industry participants clim that Tocal regulation will hamper cable modem
build-out and investment, but fail to explain how the industry has achieved such phenomenal
results under this very regime over the past five years. For example:

. C'ox stales that 1o allow local povernments to regulate cable modem service “would
be disastrous to the future of cable modem service.™ But Cox fails (o Show how it
has suffered these consequences prior to the March Declaratory Ruling, or to
cxplain how it has achieved such suceess in deployment under this same regime.
Cox argues that local vegulation wordd be especially burdensome as the cable
modem network inlrastructure has no local boundaries, and could require
redesigmmg the cament networks and operational support systems.” This is the
same infrastructoure Cox constructed under existing franchise agreements and in
conformance lo local boundanes under the terms of those agreements. The
company provides no examples, analysis, or description of the extcnt of network
redesign that it behieves isrequired because of existing local franchise boundaries.
Cox also asserts that “numerous 1.FAs have stated their intent to prevent cable
opcrators from providing cable modem service™ it operators fail to obtain a
franchisc. pay franchise fees, or provide open access. Cox does not identify these
“numerous LLFAs” nor does it explain whether the LFAs are simply objecting to

Cox breaching ¢xising contractual or legal obligations.

Comments of Cox Communications at 55
4 P
ld at 56.

“ld at 57,



. AT&T states that “{o]ne of the most persistent dangers to the optimal development
of cable systems has been the tendencey of franchising authorities 1o view cable
systems its “a convenient revenue-producing enterprise™  which AT& [ allepes is u
“type ol local, discrininatory plulldf.‘ring.”7 AT&T fails 1o explain how the cable
indusiry has managed not only to survive. but tu succeed so well in the face of such
allepedly rapacious behavior. A V& T s argument is nothing more than rhetoric.
The company provides only ene solitary and inaccurate example of an “encrous™
local governmetit requirement.®

. AQOL ‘rime Warner applands the Commisston for raising the issue, but offers no
evidence that local regulation has actually hindered deployment.” AOL Time
Warner also claims that aHowing local governments to require franchises for the
provision of information services will “open 1he floodgates to all kinds of onerous
and disparate regulation” that would create a “crazy-quill” of regulation that would
hamper broadband roll-out.'” :\gain. this is an odd argument from a company
currently operating successfully under thousands of local franchises. AOL Time
Warner is still so focused on “open access” requirements that they cannot separate
those from the requirement that it cable operitor provide the facility within the local
jurisdiction (which has nothing to do with the number of ISPs permilted to access

that facility).

“Comments of AT& L at 45,

T at 46,

hd ot d2-43,

 Comments of AOL Time Warner at 7-9.

1, . . .
Comments ol AOL Time Wamer at 13



. L anICVISION MUnUoRs SOMe “pburdensome rancnisig and feor requirements’ thai
HOCH] LOVCTRIMENLS AT¢ requesing, Dut 4oes NoLIAentity any mancimsing authornues
that are actually imposing such requirements. Nor does Cableviston submit any

evidence of the ellect ol such requirements on deployment or investment. !

Lablevision states that tocal reglation wil lead to aitrerences m bilhng and
privacy requirements, and will require customer service training to record customet

guestions and complaints. Cablevision fails to state that it already traims and

tesponds to customer questions and complaints regarding its exasting services

»

today.'” Furthermore, Cablevisior docs mol explain the difference from the current
regulatory scheme for cable service, or how the exi 1oy scheme has hindered
deployment ob traditional cable service.

= I'inally. Charter complains about the “bedlam™ that local governments are mposing
upon the cable modem industry. First, it discusses the “overwhelming number of
demand letters from LIAs marking the beginming ol whal appears to be a
coordinated LEA campaign,”™ and then cites only 1 ve mstances where local
povernments have sent letiers to the company discussing the effect D the
Declaritory Ruling.” Then, the company alleges that “at least onc well-known
municipal consultant plees to conduct non-compliance hearings across the country

and to impose substantial “penaltics” on cable operators who fail to pay franchise

" Commaents of Cableviston at 13-14
Y

_w N . e LR R
Comments of Charter at 18-19. Itwouldfappear that Charter 1s castly “overwhelmed,” if it can
only cite five mstances.



fees™'t without naniing the consullant or the communiiies which would allegedly be
mvolved in such hearings. What Charter fails (o disclose is that it is Charter who
unfeashed the bedlam by sending letters out to [ranchise authorities stating that it
would refuse to adhere o pre-existing contractual agreements i light of the
Commussion’s Declaratory Rubng. In muny communities across the country such
shitements by a tranchised cable operator could be construed 1o be a willful breach
of contract. "Then. Charter discusses the range of hgquidated damages provided for
in some of its franchise agreements,”” hut it is unclear from tlic filing whether any
cominunities are aclually seeking to impose such damages at this ime. In fact, if
Charter had been found in violation of an existing franchise agreement, it is likely
that 1t would be keenly awire of which communities were alleging such a breach
I'he Commuission should reject Charter’s conspiracy theories and decide this matter

_ X . : TS
on tlic basis of actual facts. not unsubstantizted speculation,

1 Ifal 19
“ldoat 19220

" W would also remind the Commission of several key points. First, the final decision on the
issuc of cable modemn franchise fees was not decided in the Declaratory Ruling, but was left to
the NPRM. Despite the pronouncement of the Burcau Chief at the press conference, cable
operators were not absolved of all obligations to pay for the use of rights-of-way through
franchise fees agreed 1w under franchise agreements. Second, all existing agreements are subject
to state contract low and arc enforccable until such time as the Commission issues a final order
an the NPRM resolving the question of payment of fees. Third, under current Jow. local and
state governments are entitled to take the position that the Commission has no junisdichon to
preclude the collectionof fees; accordingly, # local government that chooses to permit a cable
operator to continue the use and enjoyment of the rights-of-way under a pre-existing contraci is
enabling and supporting the provision of the broadband services even though the local
government mght otherwise be in a position to require & new and separate agreement for that
“nen-cable” use in light o f the Commussion’s declaratory ruling. Finally, all local governments
have the right and obligation to protect the propeny interests intheir rights-of-way and each has
the nght to provide appropriate notice of a potentiad breach of contract.

§]



The mdustry™s comments as vague, exaggerated and unsubstantiated. Without specitic
evidence, without a showmg that the alleeed examples would both harm deployiment in
individual instances and constitute a significant threat to deployment in the agpregate, the
Compussion mustignore the industry’s clinms. Finally - and most important - the Commission
also must acknowledge the pwrely specualative nature of the industry’s claims in the face of the

actual statistics regarding deploymuent

B. The Curvent Status and Success of the Industry Prnves that Deployment
Concerns Are Not a Basis for Preempting Local Regulation, anti Any Finding
Otherwise Would Be Arbitrary, Capricious and Contrary 1o the Evidence.

Until quite recently, the cable industry believed cable modem service (o be a cable
service ' Many franchises addressed the provision of cable modem service, and imposed lees
on the use of the rights-of-way to provide cable modem service.'® The industry entered into
these agreements freely and for s own reasons, and without complaint. The result: widespread
deployment and the highest penctiation of any broadband service. reaching approximately 73%

of U.S. households. according to the statistics used hy the Commission in this NPRM."” Based

" See, e, ., Comments of Comcast, 1o the Notice of Inquiry (“Cable Modem NOP™) in GN
Docket No. 00-185_at 16 (Dec. |, 2000) (*Comeast has long maintained that cable Intermet
service is properly classified as a *cable service” under the expanded defimtion adopted in the
1996 Act.”), Comments Of NC T A inllie Cable Modem NOI at 6-8; Comments of Cox inthe
Cable Modem NOI at 125; Comments of AT& 1in the (‘able Modem NOIT ai 8, 12-19.

" The cable industry, almost umversally, collected tranchisc tees on cable modem service prior
to the Commission's Declaratory Ruling i this proceeding. Alier the Declaratory Ruling, the
industry sent letiers to franchising authorities signahing their intent to stop collecting such fees.
Attached hereto to Exhibit A are [etters to various commumnities, all of which indicate the
industry's prior practice Of collecting fees  See, e g, Letter from Robert McCann, Time Warner
(able, to Steve Brock. Farmington Hills, M1 (March ?X, 2001) at | {*Time Waner Cable has
been paying franchise fecs 1o the City based on revenues [rom cable modem services 1n llie good
Laith belief that these services were “cable services™ under applicable laws and regulations.”).
Operators represented in the Exhibit include AOL Time Warner, Comeast, AT&T anti Gans
Multimedia, but this list is not exhaustive.

"NPRM ar 9 1



on the huge growth in the number ol cable modem Tines reported by the Commission i its most
recent High Speed Services Report, eited above, this number may be even higher today. The
hest evidence available thus shows that claims that tocal regulation will dampen deployment are
notirme. The Commission should dismiss such elaims as unsupporled and contrary (o fact.
Consequently, based on the tack of evidence to the contrary, the Commission should fmd

- deed. the Commission must find — that local government regulation does not discourage

mvestment and irnovation m cable modem service. Any other finding would be contrary to the
evidence, and therefore contrary (o the requirements of the Administrative Procedure Act. 'The
purpose of notice and comment rulemaking is 1o cnable the Commission to make an informed
decision, based on relevant information presented by interested parties. That purposce would fail,
however, i the agencey were tree to ignore the information submitied: “[tJhe opportunity to

: e N Cter cionif : ” C 20
comment 1s meaningless unless the agency responds to significant points raised by the public.
Further, the Supreme Court has found that “ap agency rule would be arbitrary and capricious it
the ageney .. offered an explanation for its decision that runs counter to the evidence before the
agency, or is so implausible that it could not be asenibed 10 a difference in view or the product of

o 2l
apency expertise.
Ihe Commission is required to “drow ‘reasonable inferences based on substantial

evidence. ™ Otherwise, the Commission’s decision cannot stand on appeal: “[ Where the

0 tmerican Civil Liberties Unionv. FCC, 823 F 2d 1554, 1581 (D.C. Cir 1987) (citation
omitted). See also Home Box Office v, I'CC. 567 17 2d 9, 35-36 (D.C. Cir. 1977), cert. denied
434 11.S 829 (1977).

N Motor Vehicles Mirs. Ass’nmof Am. v, State Farm Mut: Auto Ins., 463 U.S, 29, 43 ( I 983)

“ ime Warner Enteriainment Co. L P v. FOC 240 F 3d 1126, 1133 (D.C. Cir. 2001), cert.
denred, 1228 CLO44 (2001), quoting Turner Broadcasting System, Inc. v. FCC, 512 U.S. 022,
066 (1994) Se¢ also Century Contmumications Corp. v, FCC, 835 F.2d 292, 300-02 (D.C. Cir.
T987) (rejecting FCC™s judgment where supported by “scant” evidence); Bechrel v. 1°C'C, 957



record belies the ageney’s conclusion, [the court] must unde its action.™ Similarly: “|W e will
nol uphold an agency’s action where it has latled to ofter a reasoned explanation that 1s

, S - - s
supported by the record. Further. “J A regulation perfectly reasonable and appropniate in the

225

face of a given problem may be highly capricious if that problem does not exist.

C. Further Deployment Will Actually Be IEnhanced hy Local Regulation.

The higures cited above, as well as ALOAP’s opening comments at 9-26, demonstrate
that local regulation has had no negative ellects on the deployment of or investment in cable
modem services. Further. the industry has not pomted to any instance where deployment was in
lact delaved by local franchising requirements, local fees for use ofthc nghts-of-way, or local
reculation * The industry’s few examples are entirely unpersuasive. For example, Charter and

A T&T complain that the City of Seattle has amended its “Cable Customer Bill of Rights” to

2d 873, 881 (D.C_Cir. 1992) (cnunciating agencey’s responsibility to present evidence and
reasoning supporting its substantive rules).

S petroleum Communications. Inc v FCC.22 E3d 1164, 1172 (D.C. Cir. 1994).

T American Tel & Tel Co. v. FCC, 974 F.2d 1351, 1354 (D.C. Cir. 1992). Other circuits agree.
See, vg Cincinnati Bell Tel Co. v (7CC, 09 F.3d 752, 760 (6th Cir. 1995) (FCC must provide at
least some support for predictive conclusionsy, Northwest Pipeline Corp. v FERC, 61 F.3d 1479,
1485-86 (10th Cir. 1995) (agency decision may be arbitrary and capricious if there is no rational
connection between the [acts found and the choice made), People of Californiav. FCC, 905 F.2d
1217, 1230 (9th Cir. 1990) (agency action is in violation of APA if agency explanation runs
counter 1o evidence); Consumers Union of Am., Inc. v. Consumer Prod Safety Comm’n, 491

124 810, 812 (2nd Cir. 1974) (agency must not ighore evidence placed before it by interested

parties).
2 Turner Broadcasting at 664, quoting 1lome Box Office a1 36,

““ We note that although the indusiry commenters oppose any local open access requirement,
they do not appear to cite the decision of the City of Portland to require open access in
connection with the AT&T-TCI merger as an example of the misuse of local regulatory
authority. This is wise. because that case lustrates just the oppostte: the City of Portland’s
action brought open aceess to the fore and opened a national debate on an issue that other levels
of government had ignored. Since that time, the Commission itself has taken detatled steps to
prevent the monopolization of the cable modem platform. Furthermore, the Iegal issuc in that
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address cable moden service privacy issues. ® Both companies negleet to mention a number of
mportant facts, For example:

*  The City has been applying its customer service provisions to cable modem service
sinee 19997 AT& | has never expressed any signiftcant objections to the pProvisions to
Clity stalls ind the City belicves they have been working well.

*  Notonly does AT continue to provide cable modem service in Seattle, * but it has
exeellent penctration. Out of about 220,000 households, there are about 150,000
cahle subscribers, and 42000 cable modem subscribers.

e lhe City did not adopt the new privacy provisions unilaterally; the amendments are
the result ofa year of drafting and discussions with the cable operators serving the
City.

Fhe ordinance requires cable modem operators to resolve outages in a timely fashion;

meet perlonmmee specifications advertised by the provider; notify customers of planned

outages; provide instruction on the use of cable modem service; and provide a pro rata credit for
those customers who wish to disconnect their cable modem service. Charter describes this
ordinance as “oncrous.” and believes the justification for such an ordinance 15 “labored at best.”?”
In reality. the ordimance addresses a strongly-perceived need,*® and is a reasonable response o a

case turned on the Cuy s authority in connection with telecommunications services — it did not
deal with the Tranchising of cable modem service or cable modem franchise fees

27 ., - . g
Comments of Charter at 20-21; Comments of AT&T 42-43.
K, . : .
Charter docs not serve subscribers anywhere in the City.
Mo, L
Comments of Charter at 21

W ) ) - . .

Scaltle, WAL Ordinance 120775, was enacted because “the € ity has determined that
amendments are in order to make the Cable Customer Bill of Rights more responsive to Seattle
Gtizens.” See preamble to Ordinance No. 120775, available ar
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scrious problem. No responsible citizen could constder the tssues identified above as
unreasonable concerns. The more important guestion is why castomer service in the (ity was go
poor that the Scattle City Council felt the need to act. By forcing operators Inaddress these basic
concerns, the ordinance will actually promwote consumer confidence in the cable modem service,
and much hike the other examples compiled in our initial comments_s1 will ultimately help
advance deployment.

As noted in oiir initial comments,’” even the Commission has recognized that local
requiremcnts can speed deployment. In fact, there Is reason lo be concernctl that absent local
requirements, the cable industry will attempt lo redline service areas.”” For example, Broward
County, Iorida, has noticed that the upgrades 1o its system necessary 10 provide cable modem
service are being performied inmore aftfluent areas first. A map that illustrates this irend is
attached hereto as Exnbit B Broward County has since brought this to the attention o fits
Iranchisee, which has agreed 10 complete the upgrade for the entire unincorporated arras of the
system by March 2004. "lhis could nut have happened if local authorities had been pre-empted.
Local povernments have a strong interest i rapid, fair and full deployment of cable modem
services throughout their franchise areas. Far from hampering deployment and investment, as
the Broward example iltustrates, focal governments actually scek to ensure that cable operators

. - .. . 3
extend their cable modem services to reach all communities and demographic groups.

http://clerk ci.seattle wit us- public/CBOR Lhtm. The City Council adopted the privacy
provisions In response to pubhic concerns. afier A T'& T 1ssued a privacy policy.

T Comments of ALOAP at 1416,
Y Comments of ALOAP a1 11-12.
2 Comments of Al JOAP at 18,

RE] 1 ' " q S 13 . [y
Montgomery County Cable Code § 8A-15: “(a) A franchise must have a uniform rate
structure for s services throughout the franchise area. A franchise must not deny, delay, or
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Preserving local authonity s thus fully in accord with the goals of the
Felecommumeations Act. Scection 706 mandates that the Commission shall “cncourage the
deployment on a reasonable and timely basis of advanced telccommnunications capability to al/
Amcerieans. .. Before the Declaratory Ruling was issued, local governments were assisting the
Comnussion with this mand:te, by negotiating provisions in franchisc agreements that required
operators (o extend cable modem services throughout their respective franchise arcas.
fnterfering with local authority will only free cable operators to Balkanize their service areas -

exactly the opposiie of what C*oiigressand the Commission intend

D. Changes in the Cable Industry’s Concentration Cannot Justify Limiting
Local Authority.

AOL Time Wamer ¢laims that consolidation within the mdustry 15 in and of 1isell’
sutficient to justify new limats on local authority. Tt scems that now that the industry has evolved
from “mom and pop™ operations into “technology sophisticated MSOs that utilize multi-state
imarketing strategies,” local repulation is presenting the industry with new issues.” ALOAP
Jdocs not dhispute that i some instances local regulation might atfect how a cable operator would
markel s services. But it does not follow that this would ercate a great burden on deployment

and mvestient, especially considerimg that AOL Time Wamer already engages in local

otherwise burden service or discriminate against subscribers or users on the basis of age, ruce,
religion, color, sex, sexual orientation, handicap, national origin, or mantal status, except for
discounts for the elderly and handicapped.

(b) A franchise must not deny cable service to any potential subsciiber because of the
meome ef the residents of the arca in which the subscriber resiudes;
Prince George's County Franchise Agreement with Jones Intercable § 5(¢)(15) (*“The franchisee
shaltimake cable modem intemet access avatlable to all subscribers within two years afier
I;CI'IU\‘.«'EI]. );_ see also A L()A_P's Inttial ('ommrems at 15; discussing Ventara, CA | Franchisc
§ 1050 Arlington VA Certificate of Public Convenience and Necessity. § 5.9(c).

" Comments of AOL Time Wamer at 17,



marketing forats cable services. Furthenmore. it would seem that the alleged new burdens
resultmg fronn the success and growth of the mdustry would apply cqually well to cable services
as to cable modem services  yet the Commission respects the traditional role of tocal
franchising for cable services.

Tlus argument amounts to a claim that the tndustry is now so big that it cannot be
responsive to local needs and iterests. [ true, under Section 626 of the Cable Act, this justifics
denial of renewal in every Com.munily in the United States. Arguments that the cable industry
MSO's are now so big that they must be rehieved ol focal regulation are nonsensical; which is

also perhaps why the industry’s clams are unsupporiced by facts.

/. Many National Industrics Are Subject to Local Regulations.

Other national businesses — retailers. Last food [ranchises, gas stations, convenicence
stores, and mnumerable others  operate business locations in multiple jurisdichions throughout
the country and stull manage to comply with multiple and different local code requirements.
Nutional companics of all kinds that enter into agreements with local governments must conform
10 a whole range of different Tocal regutations, imcluding local procurement codes, Jocal building
codes and local right-of-way management codes. to name only a few.™ s there really something
special that makes the cable industry less capable ot dealing with these issues? In fact, the
mdustry is stiil locally-focused, with networks centered around Tocal headends, and

programming shaped by particular local must-carry requirements that do not disappear as the

O Solid Waste Agency of Northern Cook County v ULS Army Corps of Engmeer.s‘, 531 US. 159,
174 (2001} (Retusing to altow respondents toexercise federal jurisdiction over local land as it
would "resultin a significant impingement of the States” traditional and primary power over land
and water use "y, Hess v Port Awthority Trans-1udson Corporation, 513 U S, 30, 44 (1994)
("Iegulauon of fund vse Pisj a function traditionally performed by local governments™).
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MSO™s become Targer. Indecd. federal kvw demands this tocal focus. Must-carry rules require
carriage ol different programs market-to-markel, as do local PLEG aceess requirements,’”
Similarly, i provider of access to the Internel, espectally a provider with substantial
market share,is nota speaial case. 70% ot the country has aceess 1o highspeed Internet services
today. There s nothing peculiar about cable modem service that requires a different result.
Locul franchising 1s no more oncrous than any of the other tocal requirements cited above. The
growth of the cable industry is not a reason to exempt cable modem service from local
regulation. {Fanything, Targe industries are more likely to require regulation as their market
power in relation to individual consumers grows. In addition, the industry cannot have it both
ways. historically, the need to shelter the young cable industry was used as a reason lor
protecting it from regrdation *F But since deployment has proceeded apace and the providers of
cable modem service are for the most part large, successful companies, this argument no longer

works. Size and suceess are not ajustification for preemption of local authonty of any kind

2 Legislative Action in 1996 Proves Otherwise.
Congress understood the industry was concentrating in 1996, and nonetheless matntained
local responsibility for [ranchising cable systems. Rather than exempt large companies from

regulation, Congress generally (a) created exemptions for smaller companies, and (b) prohibited

T See 47 U S.CL§8 534(a), 535¢a), and S31(¢).
ESee. e TR Rep. No.98-934_ a1 19 (1984), reprinted in 1984 U.S.C.AAN. 4655, 4656
{*“'The Bill ¢stablishes franchise procedures and standards to encourage the growth and
development of cable systems, and assure that cable systems are responsive 10 the needs and
interests of the local communities they serviee ") fd at 20, reprinfed in 1984 U.S.C A AN, at
4657, (“By establishing a national framework and Federal standards for cable framchjsing, HR.
4103 provides the cable industry with the stability and certainty that are cssential to its growth
and development. o adopting this legislation, the Commiltee has endeavored (o create an
environment m wiuch cable will flourish, providing all Americans with access to a technology
that will become an increasingly importint parl of our national communications network ).
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concentration above certain levels.™ T other words, Congress did not think the problem was
local repulation - it thought the problem was excessive industry concentration. Hence, the
Comnussion cannot possibly use industry concentration as a ground tor justifving preemption of

ocal and state laws,

E. The Fundamental Problem Remains Lack of Demand, Not Lack of
Deployment.

Il there 1s a problem, it 1s not depfoyment. We respectiully suggest that the NPRM
misses the pownit, because there 1s ample evidence that the real problem s lack off denrand. See
ALOAP Comments at 20-21 Whether the problem is lack ot interest m the avarlable
apphcations, high rates, or somcthing else s a matter for debate and further mvestigation. But
those are not reasons for preemption,

Indced, if the Commmsston were to preempt local authonty, it would create the risk that
deployment would be further delaved, becanse Tocal etforts to address consumer protection and
privacy issues are useful measures tor giving customers the confidence that service quality is
being maintained and that they have recourse if they are dissatisfied. Consumers know full well
that they have littde or no choiee m the realin of broadband providers, and this mfluences their
decisions over whether to subseribe

[n any event, the problem 1s demand. not deployment.

" See Pub 1. No.104-104 §§ 301(¢) (mmending 47U S.C. § 543), 652 (adding 47 11.5.C
8 572).



